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HSBC BANK USA, N.A., as 
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Trustee on Behalf of ACE Securities  ) 

Corp. Home Equity Loan Trust and    )

For the Registered Holders of ACE    )

Securities Corp. Home Equity Loan   )
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 )
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c/o Kordes & Associates, P.C.,
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             )
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______________________________ )

DEFENDANT’S MOTION FOR SUMMARY JUDGMENT


The Defendant, Maria Elena Haro (“Ms. Haro”), respectfully submits this Motion for Summary Judgment pursuant to M.R.C.P. 56 on the basis that the Plaintiff does not have a superior right to possession and therefore lacks standing to bring this eviction action.   The material facts in this case are not in dispute:  Plaintiff has admitted: 
i. The Assignment transferring the Mortgage from MERS, Inc. solely as nominee for Fremont Investment and Loan took effect on August 3, 2009;

ii. The Assignment was dated December 21, 2005, but that was only the “intention” date.

iii. The Closing Date of the Trust for which the Plaintiff is Trustee was September 28, 2005; 

iv. If the Assignment did not convey the Mortgage into the Trust prior to the Closing Date or any applicable extension thereof, then Ms. Haro is entitled to Summary Judgment and this case should be dismissed.

Since there are no disputes of material facts, Ms. Haro is entitled to judgment as a matter of law. 

I. FACTS
1.
Maria Elena Haro (“Ms. Haro”), the Defendant in this matter, lives at 47 Irving Street, Revere, Massachusetts with her two children and her brother.  47 Irving Street, Revere, is a two-family home.  Ms. Haro lives on the second floor and a tenant lives on the first floor.  Ms. Haro has applied with Boston Community Capital, a non-profit community bank that assists former homeowners in repurchasing their homes after foreclosure.  Ms. Haro is seeking to repurchase her home at a fair value.  See Affidavit.
2.
Ms. Haro purchased this home on or about July 1, 2005 with a loan from Fremont Investment and Loan, a company that the Massachusetts Attorney General’s Office sued in 2007, resulting in a 2009 settlement.  The AG’s action was for unfair and deceptive loan origination practices and predatory lending.  See Affidavit.
3.
On September 1, 2005, ACE Securities Corporation Home Equity Loan Trust Series 2005-HE6 (the “Trust”) was created out of a group of bundled mortgages which was meant to include Ms. Haro’s Mortgage.  The Plaintiff in this action is HSBC Bank, N.A., as trustee for the Trust (the “Plaintiff”).  See Exhibit B – Prospectus, Page 5-7. 
4.
September 28, 2005 was the Closing Date for the Trust.  This is the last date that Mortgages and supporting documents such as the Note and Assignments in recordable form were allowed to be added to the Trust.  See Exhibit C – Prospectus, Page 8.
5.
The Prospectus and the Pooling and Servicing Agreement state that additional supporting documents may be added for 90 days after the Closing Date of the Trust without incurring the 100% tax penalty for violation of the tax code.  See Exhibit D – Prospectus S149-150.  The 90th day from the Closing Date of September 28, 2005 is December 27, 2005. 
6.
The Assignment in this case is dated December 21, 2005, which would have allowed it to be included in the Trust if it had also been executed on that date. See Exhibit A – Assignment.   However, it was not executed, that is, signed and notarized, until August 3, 2009, nearly 4 years after the Closing Date.  See Exhibit A – Assignment.
7.
The Prospectus and the Pooling and Servicing Agreement, along with the REMIC rules and the IRS tax code, allow for replacement documents to be added to the mortgage file within two years of the Closing Date, if there is a statement by counsel affirming that submission of additional documents do not violate the REMIC rules.  See Exhibit E – Pooling & Servicing Agreement, § 2.03.  Two years from the Closing Date is September 28, 2007.
8.
The Assignment was not executed in recordable form until August 3, 2009, when it was signed and notarized by the parties to be charged.  See Exhibit A.  The Assignment was executed years too late to transfer the Mortgage to include it in the Trust.

9.
On August 17, 2009, the Plaintiff sent a Notice of Default to Ms. Haro.  See  Exhibit F  -- Notice of Default.
10.
 On August 20, 2009, the Assignment was recorded in the Suffolk County Registry of Deeds.  See Exhibit A.
11.
On  December 14, 2009, the Plaintiff filed a Complaint to Foreclose the Mortgage at 47 Irving Street, Revere, Massachusetts.  See Exhibit G – Complaint to Foreclose.
12.
On May 26, 2010, Plaintiff recorded a Foreclosure Deed for 27 Irving Street, Revere, Massachusetts, in the Suffolk County Registry of Deeds.  See Exhibit H – Foreclosure Deed.
13.
Ms. Haro appeared pro se in Chelsea District Court for her first court date in this matter on Thursday, July 15, 2010.  Ms. Haro filed a Motion for an Amended Answer as well as a Motion to Compel Discovery, because she had not received any response to her Discovery requests from the Plaintiff.  The Plaintiff filed a Motion for Summary Judgment.   On July 16, 2010, Judgment entered in favor of the Plaintiff and Ms. Haro and her family were given 10 days to move out of their home.

14.
On July 24, 2010, Ms. Haro filed her Motion to Alter or Amend the Court’s Decision granting Summary Judgment to the Plaintiff under MRCP Rule 59(e).  

15.
On August 12, 2010, the parties appeared in Chelsea District Court.  On August 18, 2010, the Court granted Ms. Haro’s Motion to Alter or Amend the Judgment and granted her Motion for to submit an Amended Answer, which included the claim of Plaintiff’s lack of a superior right to possession.

16.
On September 9, 2010, the parties appeared on Plaintiff’s Motion for Reconsideration, which was denied except to require Ms. Haro to pay the Plaintiff $2,200.00 for one month’s use and occupancy based on the principal, interest, escrow and taxes payment she made during her mortgage.

17.
The Court ordered the parties to return on September 20, 2010 for a hearing on the law of this case.  The Court found there are no factual issues in dispute.  The Court found that it has jurisdiction to decide the issue of standing and superior right to possession in District Court.  The parties agreed in open Court that if the Court finds evidence that the Trust did not include the Mortgage before it closed, then the matter should be dismissed for Plaintiff’s lack of standing to bring this Summary Process action.

II. ARGUMENT

The Court should grant summary judgment in favor of the Defendant and dismiss this action, because Plaintiff does not have a superior right to possession of 47 Irving Street, Revere, and therefore lacks standing to evict Ms. Haro.  Based upon all the evidence provided to Ms. Haro following the Court’s Order to Produce Documents, the Mortgage for 47 Irving Street, Revere, Massachusetts is not part of the Trust the Plaintiff represents as Trustee.  Under the Trust’s rules in its own Prospectus and Pooling and Servicing Agreement, the Assignment did not convey the Mortgage into the Trust before it closed.  See Exhibit D; Exhibit E.  Even considering every allowable extension date, the Mortgage was not conveyed into the Trust.  See Exhibit D; Exhibit E.  As a result, the Trust does not hold Ms. Haro’s Mortgage and HSBC Bank as Trustee lacks a superior right to possession and has no standing to bring this eviction action.


An Assignment transfers a Mortgage from one entity to another.   An Assignment is effective, recordable and satisfies the Statute of Frauds for conveyance of land when it is in writing, signed by the party to be charged, and notarized.  See  G.L. c. 259, § 1; G.L. c. 183, § 6C.   Without a valid Assignment, signed, notarized and in writing, a Mortgage, like any conveyance of land, cannot be transferred from one entity to another.   See ibid.  An Assignment is necessary to transfer a Mortgage from one entity to another.  See G.L. c. 183, § 6C.  This transfer needs to be completed within the time period a Trust is accepting documents, as most Trusts, like the Trust here, close after a finite period of time and do not continue to accept new Mortgages.  See Exhibit C.

Here, the Assignment transferring Ms. Haro’s Mortgage was not executed until August 3, 2009, years past the expiration of every deadline needed to transfer the Mortgage into the Trust.   See  Exhibit A; Exhibit C; Exhibit E.  The Trust closed on September 28, 2005 (the “Closing Date”).  See Exhibit C.  The Closing Date is the date that the Mortgage, the Note and Assignments in recordable form need to be included in the Trust.  However, as set forth in the Prospectus, there is a 90-day extension period before any penalty applies for failure to include the necessary documents in the Trust.  See Exhibit C; Exhibit E.  The 90-day period ran out on December 27, 2005.  Finally, there is a two-year period after the Closing Date, when, upon a statement submitted by counsel that such exchange does not violate the REMIC rules, documents may be exchanged within the Trust.  See Exhibit C.  That two-year period expired on September 28, 2007.  Plaintiff concedes in its Motions to the Court that the execution date of August 3, 2009 is the date that the Assignment became effective.   

However, Plaintiff or its predecessor dated the Assignment “December 21, 2005,” a date which would fit within the 90 day extension from the Closing Date.  See Exhibit A.  This attempt to “back-date” the Assignment does not satisfy the Prospectus’s own requirement that the Assignment be in recordable form at the time of the Closing Date.  This Assignment was executed several years too late to have conveyed the Mortgage into the Trust.  See Exhibit C; Exhibit E. The back-dating of the Assignment shows Plaintiff’s understanding that the Assignment needed to be completed in 2005, but fails because it was not executed and therefore did not properly convey land in conformity with the requirements of the Statute of Frauds.


Plaintiff argues that an Assignment is not necessary to transfer a Note.  Plaintiff argues that a Note is  a negotiable instrument and bearer paper, which does not require an Assignment for its transfer under the UCC.  See  G.L. c. 106, §3-205.  Plaintiff is correct in its arguments as to the Note alone.


However, Plaintiff’s argument fails in regard to the Mortgage.  It is necessary to hold both the Mortgage and the Note to foreclose on a property. See U.S. Bank National Ass’n v. Ibanez, 2009 WL 3297551, p. 6.   A Mortgage concerns possession through a lien on a property while the Note concerns the debt.  It is possible that the Trust includes the Note alone.  Without an effective, signed, timely Assignment, it is not possible that the Trust includes the Mortgage.   See ibid; Lamson & Co. v. Abrams, 305 Mass. 238, 242 (1941).    “In Massachusetts, a mortgage is a conveyance of land.  Nothing is conveyed unless and until it is validly conveyed.  The various agreements between the securitization entitles stating that each had a right to an assignment of the mortgage are not themselves an assignment and they are certainly not in recordable form.”  U.S. Bank National Ass’n v. Ibanez, 2009 WL 3297551, p. 11.

Holding the note alone is not sufficient to foreclose on a property, nor does it provide a superior right to possession sufficient to bring an eviction action. See  G.L. c. 183 § 21.  It is well-established, as Plaintiff argues, that the Mortgage follows the Note.  However, the Mortgage does not automatically follow the Note, but only lays the basis for a suit in equity by the Noteholder against the Mortgageholder.  See Barnes v. Boardman, 249 Mass. 106, 114 (1889).  In Massachusetts, only a Mortgagee may prosecute a foreclosure.  See G.L. c. 183 § 21;  G.L. c. 244, S. 14. Here, the Plaintiff is not the Mortgagee, as it was not assigned the Mortgage prior to the date the Trust closed.  Therefore, Plaintiff does not have a superior right to possession of the property.  Without a superior right to possession, Plaintiff lacks standing to bring this eviction action.

WHEREFORE, Defendant, Ms. Maria E. Haro, requests that summary judgment, including costs and fees, be entered in her favor, and that all monies paid into the Court as a bond and to Plaintiff be returned to her.

Dated:  September 16, 2010
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CERTIFICATION OF SERVICE

I hereby certify on this day that a true copy of the above document was served upon the Plaintiff’s attorney, Mr. Lawson Williams, Esq., of Korde & Associates, Inc. by fax and in overnight mail.
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