CHAPTER 244 FORECLOSURE AND REDEMPTION OF MORTGAGES*
*selected sections relating to foreclosures by sale


Section 1 Foreclosure by entry or action; continued possession

Section 1. A mortgagee may, after breach of condition of a mortgage of land, recover possession of the land
mortgaged by an open and peaceable entry thereon, if not opposed by the mortgagor or other person claiming it, or
by action under this chapter; and possession so obtained, if continued peaceably for three years from the date of
recording of the memorandum or certificate as provided in section two, shall forever foreclose the right of
redemption.


Section 2 Entry without judgment; memorandum or certificate; recording

Section 2. If an entry for breach of condition is made without a judgment, a memorandum of the entry shall be made
on the mortgage deed and signed by the mortgagor or person claiming under him, or a certificate, under oath, of two
competent witnesses to prove the entry shall be made. Such memorandum or certificate shall after the entry, except
as provided in section seventy of chapter one hundred and eighty-five, be recorded in the registry of deeds for the
county or district where the land lies, with a note of reference, if the mortgage is recorded in the same registry, from
each record to the other. Unless such record is made, the entry shall not be effectual for the purposes mentioned in
the preceding section.


Section 8 Form of action; parties

Section 8. The entry may be made or the action brought by an assignee of the mortgagee. The action for possession
may be brought, and shall be conducted as if brought by the original mortgagee. The mortgagor may be joined
therein as a defendant irrespective of his estate in the land; but if he has no estate in the land and makes no defence
to the action, he shall not be liable for costs.


Section 11 Mortgages containing power of sale; court order for sale

Section 11. If a conditional judgment has been entered upon a mortgage containing a power of sale, the court shall,
instead of issuing a writ of possession, at the request of the plaintiff order the property to be sold pursuant to such
power. The plaintiff shall thereupon execute the power and do all things required by it or by the court.


Section 12 Procedure after sale

Section 12. The person selling shall, within ten days after the sale, file in the clerk’s office a report on oath of the
sale and of his doings, and the court may confirm the sale or set it aside and order a re-sale. Any person interested
may appear or be summoned, and the order of the court confirming the sale shall be conclusive evidence against all
persons that the power of sale was duly executed.



Section 14 Foreclosure under power of sale; procedure; notice; form

Section 14. The mortgagee or person having his estate in the land mortgaged, or a person authorized by the power of
sale, or the attorney duly authorized by a writing under seal, or the legal guardian or conservator of such mortgagee
or person acting in the name of such mortgagee or person, may, upon breach of condition and without action, do all
the acts authorized or required by the power; but no sale under such power shall be effectual to foreclose a
mortgage, unless, previous to such sale, notice thereof has been published once in each of three successive weeks,
the first publication to be not less than twenty-one days before the day of sale, in a newspaper, if any, published in
the town where the land lies or in a newspaper with general circulation in the town where the land lies and notice
thereof has been sent by registered mail to the owner or owners of record of the equity of redemption as of thirty
days prior to the date of sale, said notice to be mailed at least fourteen days prior to the date of sale to said owner or
owners to the address set forth in section sixty-one of chapter one hundred and eighty-five, if the land is then
registered or, in the case of unregistered land, to the last address of the owner or owners of the equity of redemption
appearing on the records of the holder of the mortgage, if any, or if none, to the address of the owner or owners as
given on his deed or on the petition for probate by which he acquired title, if any, or if in either case no address
appears, then to the address to which the tax collector last sent the tax bill for the mortgaged premises to be sold, or
if no tax bill has been sent for the last preceding three years, then to the address of any of the parcels of property in
the name of said owner of record which are to be sold under the power of sale and unless a copy of said notice of
sale has been sent by registered mail to all persons of record as of thirty days prior to the date of sale holding an
interest in the property junior to the mortgage being foreclosed, said notice to be mailed at least fourteen days prior
to the date of sale to each such person at the address of such person set forth in any document evidencing the interest
or to the last address of such person known to the mortgagee. Any person of record as of thirty days prior to the date
of sale holding an interest in the property junior to the mortgage being foreclosed may waive at any time, whether
prior or subsequent to the date of sale, the right to receive notice by mail to such person under this section and such
waiver shall be deemed to constitute compliance with such notice requirement for all purposes. If no newspaper is
published in such town, or if there is no newspaper with general circulation in the town where the land lies, notice
may be published in a newspaper published in the county where the land lies, and this provision shall be implied in
every power of sale mortgage in which it is not expressly set forth. A newspaper which by its title page purports to
be printed or published in such town, city or county, and having a circulation therein, shall be sufficient for the
purpose.
The following form of foreclosure notice may be used and may be altered as circumstances require; but nothing
herein shall be construed to prevent the use of other forms.
(Form.)
MORTGAGEE’S SALE OF REAL ESTATE.
By virtue and in execution of the Power of Sale contained in a certain mortgage given by............ to............
dated............ and recorded with
.....
Deeds, Book............, page............, of which mortgage the undersigned is the present holder,............
(If by assignment, or in any fiduciary capacity, give reference.)
.....
for breach of the conditions of said mortgage and for the purpose of foreclosing the same will be sold at Public
Auction at............o’clock,............ M. on the............ day of............ A.D. (insert year),............ (place)............ all and
singular the premises described in said mortgage,
(In case of partial releases, state exceptions.)
To wit: “(Description as in the mortgage, including all references to title, restrictions, encumbrances, etc., as made in
the mortgage.)”

Terms of sale: (State here the amount, if any, to be paid in cash by the purchaser at the time and place of the sale,
and the time or times for payment of the balance or the whole as the case may be.)
Other terms to be announced at the sale.
(Signed) ___________________________________________________________________
Present holder of said mortgage.___
A notice of sale in the above form, published in accordance with the power in the mortgage and with this chapter,
together with such other or further notice, if any, as is required by the mortgage, shall be a sufficient notice of the
sale; and the premises shall be deemed to have been sold, and the deed thereunder shall convey the premises, subject
to and with the benefit of all restrictions, easements, improvements, outstanding tax titles, municipal or other public
taxes, assessments, liens or claims in the nature of liens, and existing encumbrances of record created prior to the
mortgage, whether or not reference to such restrictions, easements, improvements, liens or encumbrances is made in
the deed; but no purchaser at the sale shall be bound to complete the purchase if there are encumbrances, other than
those named in the mortgage and included in the notice of sale, which are not stated at the sale and included in the
auctioneer’s contract with the purchaser.


Section 14A Foreclosure database; annual report on developments and trends in residential property
foreclosures

Section 14A. The commissioner of the division of banks, hereinafter referred to as the commissioner, shall maintain
a foreclosure database that shall include, but not be limited to, foreclosure activity by mortgage lenders, mortgage
holders and mortgage servicers, as well as the mortgage brokers and loan originators who placed these mortgage
loans in the commonwealth, including information relative to the original mortgagee and any subsequent assignee.
Based on the information received, the commissioner shall produce a report, at least annually, to track developments
and trends of mortgage foreclosures on residential property in the commonwealth including, but not limited to, an
analysis of the pre-foreclosure notices submitted to the commissioner compared to the final foreclosure notices, and
any trends or patterns relative to the geographic location of the residential properties and interest rates. The report
shall be available to the public upon request, and the commissioner shall make it available in any other manner that
he may choose.


Section 15 Copy of notice; affidavit; recording; evidence

Section 15. The person selling, or the attorney duly authorized by a writing or the legal guardian or conservator of
such person, shall, after the sale, cause a copy of the notice and his affidavit, fully and particularly stating his acts, or
the acts of his principal or ward, to be recorded in the registry of deeds for the county or district where the land lies,
with a note or reference thereto on the margin of the record of the mortgage deed, if it is recorded in the same
registry. If the affidavit shows that the requirements of the power of sale and of the statute have in all respects been
complied with, the affidavit or a certified copy of the record thereof, shall be admitted as evidence that the power of
sale was duly executed.


Section 15A Mortgagee taking possession or conveying title; notice

Section 15A. A mortgagee taking possession of mortgaged premises prior to foreclosure or a mortgagee conveying
title to mortgaged premises pursuant to the provisions of this chapter shall, within thirty days of taking possession or
conveying title, notify all residential tenants of said premises, and the office of the assessor or collector of taxes of
the municipality in which the premises are located and any persons, companies, districts, commissions or other
entities of any kind which provide water or sewer service to the premises, of said taking possession or conveying
title.



Section 17A Limitation of actions

Section 17A. Actions on mortgage notes, whether witnessed or not, or on other obligations to pay a debt secured by
mortgage of real estate, to recover judgments for deficiencies after foreclosure by sale under a power contained in
the mortgage, and actions on such notes or other obligations which are subject to a prior mortgage, to recover the
amount due thereon after the foreclosure by sale of such prior mortgage under power contained therein, shall, except
as hereinafter provided, be commenced within two years after the date of the foreclosure sale or, if the principal of
the note or other obligation does not become payable until after the foreclosure sale, then within two years after the
time when the cause of action for the principal accrues.
Such actions in cases where the foreclosure sale shall have occurred or the cause of action shall have accrued prior
to January first, nineteen hundred and forty-six shall be commenced within two years after said date. Nothing in this
section shall extend any other period of limitation.


Section 17B Notice of intention to foreclose; necessity; form; notice and affidavit

Section 17B. No action for a deficiency shall be brought after June thirtieth, nineteen hundred and forty-six by the
holder of a mortgage note or other obligation secured by mortgage of real estate after a foreclosure sale by him
taking place after January first, nineteen hundred and forty-six unless a notice in writing of the mortgagee’s
intention to foreclose the mortgage has been mailed, postage prepaid, by registered mail with return receipt
requested, to the defendant sought to be charged with the deficiency at his last address then known to the mortgagee,
together with a warning of liability for the deficiency, in substantially the form below, not less than twenty-one days
before the date of the sale under the power in the mortgage, and an affidavit has been signed and sworn to, within
thirty days after the foreclosure sale, of the mailing of such notice. A notice mailed as aforesaid shall be a sufficient
notice, and such an affidavit made within the time specified shall be prima facie evidence in such action of the
mailing of such notice. The notice and affidavit, respectively, shall be in substantially the following forms:
Notice of Intention to Foreclose and of Deficiency After Foreclosure of Mortgage.
To A.B.

Street

You are hereby notified, in accordance with the statute, of my intention, on or after
, to foreclose by sale under
power of sale for breach of condition, the mortgage held by me on property on
Street in
in the County of
dated
and recorded with
deeds Book
page
to secure a note (or other obligation) signed by you, for
the whole, or part, of which you may be liable to me in case of a deficiency in the proceeds of the foreclosure sale.
Yours very truly,
C.D. Holder of said mortgage.
Affidavit.
I hereby certify on oath that on the day of (insert year) I mailed by registered mail, postage prepaid and return
receipt requested, the notice, a copy of which appears below, directed to the persons or person at the addresses
therein named which were the last addresses of such persons known to me at the time of mailing.
(Here insert copy)
Signed and sworn to before me this

day of

(insert year)



Section 35A. Right of residential real property mortgagor to cure a default; good faith effort to
negotiate for commercially reasonable alternative to foreclosure; response from borrower; affidavit
upon initiation of foreclosure proceedings; acceleration of maturity of balance prohibited; notice

[ Text of section as amended by 2010, 258, Sec. 7 effective August 7, 2010 until January 1, 2016. For text effective
until August 7, 2010, see above. For text effective January 1, 2016, see below.]
Section 35A. (a) As used in this section, the following words shall, unless the context clearly requires otherwise,
have the following meanings:
"Borrower'', a mortgagor of a mortgage loan.
"Borrower's representative'', an employee or contractor of a non-profit organization certified by Housing and Urban
Development, an employee or contractor of a foreclosure education center pursuant to section 16 of chapter 206 of
the acts of 2007 or an employee or contractor of a counseling agency receiving a Collaborative Seal of Approval
from the Massachusetts Homeownership Collaborative administered by the Citizens' Housing and Planning
Association.
"Creditor'', a person or entity that holds or controls, partially, wholly, indirectly, directly, or in a nominee capacity,
a mortgage loan securing a residential property, including, without limitation, an originator, holder, investor,
assignee, successor, trust, trustee, nominee holder, Mortgage Electronic Registration System or mortgage servicer,
including the Federal National Mortgage Association or the Federal Home Loan Mortgage Corporation. "Creditor''
shall also include any servant, employee or agent of a creditor.
"Creditor's representative'', a person who has the authority to negotiate the terms of and modify a mortgage loan.
"Modified mortgage loan'', a mortgage modified from its original terms including, but not limited to, a loan
modified pursuant to 1 of the following: (i) the Home Affordable Modification Program; (ii) the Federal Deposit
Insurance Corporation's Loan Modification Program; (iii) any modification program that a lender uses which is
based on accepted principles and the safety and soundness of the institution and recognized by the National Credit
Union Administration, the Division of Banks or any other instrumentality of the commonwealth; (iv) the Federal
Housing Agency; or (v) a similar federal refinance plan.
"Mortgage loan'', a loan to a natural person made primarily for personal, family or household purposes secured
wholly or partially by a mortgage on residential property.
"Net present value'', the present net value of a residential property based on a calculation using 1 of the following:
(i) the federal Home Affordable Modification Program Base Net Present Value Model, (ii) the Federal Deposit
Insurance Corporation's Loan Modification Program; or (iii) for the Massachusetts Housing Finance Agency's loan
program used solely by the agency to compare the expected economic outcome of a loan with or without a loan
modification.
"Residential property'', real property located in the commonwealth having thereon a dwelling house with
accommodations for 4 or less separate households and occupied, or to be occupied, in whole or in part by the obligor
on the mortgage debt; provided, however, that residential property shall be limited to the principal residence of a
person; provided further, that residential property shall not include an investment property or residence other than a
primary residence; and provided further, that residential property shall not include residential property taken in
whole or in part as collateral for a commercial loan.
(b) A mortgagor of residential property shall have a 150-day right to cure a default of a required payment as
provided in the residential mortgage or note secured by the residential property by full payment of all amounts that
are due without acceleration of the maturity of the unpaid balance of the mortgage; provided, however, that if a
creditor certifies that: (i) it has engaged in a good faith effort to negotiate a commercially reasonable alternative to

foreclosure as described in subsection (c); (ii) its good faith effort has involved at least 1 meeting, either in person or
by telephone, between a creditor's representative and the borrower, the borrower's attorney or the borrower's
representative; and (iii) after such meeting the borrower and the creditor were not successful in resolving their
dispute, then the creditor may begin foreclosure proceedings after a right to cure period lasting 90 days. A borrower
who fails to respond within 30 days to any mailed communications offering to negotiate a commercially reasonable
alternative to foreclosure sent via certified and first class mail or similar service by a private carrier from the lender
shall be deemed to have forfeited the right to a 150-day right to cure period and shall be subject to a right to cure
period lasting 90 days. The right to cure a default of a required payment shall be granted once during any 3 year
period, regardless of mortgage holder.
(c) For purposes of this section, a determination that a creditor has made a good faith effort to negotiate and agree
upon a commercially reasonable alternative to foreclosure shall mean that the creditor has considered: (i) an
assessment of the borrower's current circumstances including, without limitation, the borrower's current income,
debts and obligations; (ii) the net present value of receiving payments pursuant to a modified mortgage loan as
compared to the anticipated net recovery following foreclosure; and (iii) the interests of the creditor; provided,
however, that nothing in this subsection shall be construed as prohibiting a creditor from considering other factors;
provided, further, that the creditor shall provide by first class and certified mail or similar service by a private carrier
to a borrower documentation of good faith effort 10 days prior to meeting, telephone conversation or a meeting
pursuant to subsection (b).
(d) A borrower who receives a loan modification offer from the creditor resulting from the lender's good faith
effort to negotiate and agree upon a commercially reasonable alternative to foreclosure shall respond within 30 days
of receipt of first class or certified mail. A borrower shall be presumed to have responded if the borrower provides:
(i) confirmation of a facsimile transmission to the creditor; (ii) proof of delivery through the United States Postal
Service or similar carrier; or (iii) record of telephone call to the creditor captured on a telephone bill or pin register.
A borrower who fails to respond to the creditor's offer within 30 days of receipt of a loan modification offer shall be
deemed to have forfeited the 150-day right to cure period and shall be subject to a right to cure period lasting 90
days.
(e) Nothing in this section shall prevent a creditor from offering or accepting alternatives to foreclosure, such as a
short sale or deed-in-lieu of foreclosure, if the borrower requests such alternatives, rejects a loan modification
offered pursuant to this subsection or does not qualify for a loan modification pursuant to this subsection.
(f) A creditor that chooses to begin foreclosure proceedings after a right to cure period lasting less than 150 days
that engaged in a good faith effort to negotiate and agree upon a commercially reasonable alternative but was not
successful in resolving the dispute shall certify compliance with this section in an affidavit. The affidavit shall
include the time and place of the meeting, parties participating, relief offered to the borrower, a summary of the
creditor's net present value analysis and applicable inputs of the analysis and certification that any modification or
option offered complies with current federal law or policy. A creditor shall provide a copy of the affidavit to the
homeowner and file a copy of the affidavit with the land court in advance of the foreclosure.
(g) The mortgagee, or anyone holding thereunder, shall not accelerate maturity of the unpaid balance of such
mortgage obligation or otherwise enforce the mortgage because of a default consisting of the mortgagor's failure to
make any such payment in subsection (b) by any method authorized by this chapter or any other law until at least
150 days after the date a written notice is given by the mortgagee to the mortgagor; provided, however, that a
creditor meeting the requirements of subsection (b) that chooses to begin foreclosure proceedings after a right to
cure period lasting less than 150 days may accelerate maturity of the unpaid balance of such mortgage obligation or
otherwise enforce the mortgage because of a default consisting of the mortgagor's failure to make any such payment
in subsection (b) by any method authorized by this chapter or any other law not less than 91 days after the date a
written notice is given by the creditor to the mortgagor.
Said notice shall be deemed to be delivered to the mortgagor: (i) when delivered by hand to the mortgagor; or (ii)
when sent by first class mail and certified mail or similar service by a private carrier to the mortgagor at the
mortgagor's address last known to the mortgagee or anyone holding thereunder.

(h) The notice required in subsection (g) shall inform the mortgagor of the following:-(1) the nature of the default claimed on such mortgage of residential real property and of the mortgagor's right to
cure the default by paying the sum of money required to cure the default;
(2) the date by which the mortgagor shall cure the default to avoid acceleration, a foreclosure or other action to
seize the home, which date shall not be less than 150 days after service of the notice and the name, address and local
or toll free telephone number of a person to whom the payment or tender shall be made unless a creditor chooses to
begin foreclosure proceedings after a right to cure period lasting less than 150 days that engaged in a good faith
effort to negotiate and agree upon a commercially reasonable alternative but was not successful in resolving the
dispute, in which case a foreclosure or other action to seize the home may take place on an earlier date to be
specified;
(3) that, if the mortgagor does not cure the default by the date specified, the mortgagee, or anyone holding
thereunder, may take steps to terminate the mortgagor's ownership in the property by a foreclosure proceeding or
other action to seize the home;
(4) the name and address of the mortgagee, or anyone holding thereunder, and the telephone number of a
representative of the mortgagee whom the mortgagor may contact if the mortgagor disagrees with the mortgagee's
assertion that a default has occurred or the correctness of the mortgagee's calculation of the amount required to cure
the default;
(5) the name of any current and former mortgage broker or mortgage loan originator for such mortgage or note
securing the residential property;
(6) that the mortgagor may be eligible for assistance from the Homeownership Preservation Foundation or other
foreclosure counseling agency, and the local or toll free telephone numbers the mortgagor may call to request this
assistance;
(7) that the mortgagor may sell the property prior to the foreclosure sale and use the proceeds to pay off the
mortgage;
(8) that the mortgagor may redeem the property by paying the total amount due, prior to the foreclosure sale;
(9) that the mortgagor may be evicted from the home after a foreclosure sale; and
(10) the mortgagor may have the following additional rights, depending on the terms of the residential mortgage:
(i) to refinance the obligation by obtaining a loan which would fully repay the residential mortgage debtor; and (ii)
to voluntarily grant a deed to the residential mortgage lender in lieu of foreclosure.
The notice shall also include a declaration, in the language the creditor has regularly used in its communication
with the borrower, appearing on the first page of the notice stating: "This is an important notice concerning your
right to live in your home. Have it translated at once.''
The division of banks shall adopt regulations in accordance with this subsection.
(i) To cure a default prior to acceleration under this section, a mortgagor shall not be required to pay any charge,
fee or penalty attributable to the exercise of the right to cure a default. The mortgagor shall pay late fees as allowed
pursuant to section 59 of chapter 183 and per-diem interest to cure such default. The mortgagor shall not be liable
for any attorneys' fees relating to the mortgagor's default that are incurred by the mortgagee or anyone holding
thereunder prior to or during the period set forth in the notice required by this section. The mortgagee, or anyone
holding thereunder, may also provide for reinstatement of the note after the 150-day notice to cure has ended.

(j) A copy of the notice required by this section and an affidavit demonstrating compliance with this section shall
be filed by the mortgagee, or anyone holding thereunder, in any action or proceeding to foreclose on such residential
real property.
(k) A copy of the notice required by this section shall also be filed by the mortgagee, or anyone holding thereunder,
with the commissioner of the division of banks. Additionally, if the residential property securing the mortgage loan
is sold at a foreclosure sale, the mortgagee, or anyone holding thereunder, shall notify the commissioner of the
division of banks, in writing, of the date of the foreclosure sale and the purchase price obtained at the sale.


Section 36 Excess received by mortgagee; recovery

Section 36. If a mortgagee or person claiming or holding under him receives from rents and profits of the land, or
upon a tender made to him, or in any other manner, more than is due on the mortgage, and no suit for redemption is
brought against him, the mortgagor or other person entitled to such excess may recover it in a civil action.

